AGENDA
CONNECTICUT MEDICAL EXAMINING BOARD
Tuesday, February 15, 2022 at 1:30 PM

Department of Public Health
410 Capitol Avenue, Hartford Connecticut

CALL TO ORDER

. OPEN FORUM
Il. MINUTES
January 18, 2022 and February 2, 2022
M. UPDATES
A. Chair Updates
B. DPH Updates
V. NEW BUSINESS
Federation of State medical Boards Workgroup on Physician Sexual Misconduct
Jean Rexford, Board Member; Harold Sauer, MD, Board Member
V. OFFICE OF LEGAL COMPLIANCE
A. Christopher Betz, D.O. - Petition No. 2019-807
Presentation of Consent Order - Presented by Linda Fazzina, Staff Attorney,
DPH
ADJOURN

This meeting will be held by via Microsoft Teams at the following link

Connecticut Medical Examining Board via Microsoft Teams
Join on your computer or mobile app
Click here to join the meeting
Or call in (audio only)
+1 860-840-2075 - Phone Conference ID: 140 749 086#



https://teams.microsoft.com/l/meetup-join/19%3ameeting_ODIyYjI0MDYtMzk1YS00OTEwLTllOWItODEyYThkNDE4MDIy%40thread.v2/0?context=%7b%22Tid%22%3a%22118b7cfa-a3dd-48b9-b026-31ff69bb738b%22%2c%22Oid%22%3a%22735c43f2-4aee-4b5f-b05e-0c535078f579%22%7d
tel:+18608402075,,140749086# 

The following minutes are draft minutes which are subject to revision, and which have not yet been adopted by the Board.

CONNECTICUT MEDICAL EXAMINING BOARD
MINUTES of January 18, 2022

The Connecticut Medical Examining Board held a meeting on Tuesday, January 18, 2022 via
Microsoft TEAMS

BOARD MEMBERS PRESENT: Kathryn Emmett, Esq., Chairperson

Raymond Andrews, Jr., Esq.
Allyson Duffy, MD

Marie C. Eugene, DO
Robert Green, MD
Michele Jacklin

Shawn London, MD
Edward McAnaney, Esq.
Jean Rexford

Daniel Rissi, MD

Harold Sauer. MD

David Schwindt, MD

C. Steven Wolf, MD
Andrew Yuan, DO

Peter Zeman, MD

BOARD MEMBERS ABSENT: Joseph Kaliko, Esq

Marilyn Katz, MD
Brimal Patel, MD
William C. Kohlhepp, DHSc, PA-C

Ms. Emmett called the meeting to order at 1:30 p.m.

MINUTES

The draft minutes of the November 16, 2021 meeting were reviewed and approved on a motion
by Dr. Rissi, seconded by Ms. Rexford.

The draft minutes of the December 21, 20211 meeting were reviewed and approved on a motion
by Dr. Wolf, seconded by Ms. Jacklin.

OPEN FORUM
None

UPDATES

A. Chair Updates
Chair Emmett gave an update concerning the Medical Board/DPH workgroup discussions.

Discussion of the Federation of State medical Boards Workgroup on Physician Sexual
Misconduct is tabled until February 15, 2022 on a motion by Ms. Jacklin seconded by Dr. Wolf.

Department of Public Health

Christian Andresen, Section Chief, DPH Office of Practitioner Licensing and Investigations
reported that DPH is currently in the discussion phase regarding licensure compacts
regarding four professions.




Page 2 of 3

NEW BUSINESS

A. Physician Licensure Compact

Marschall S. Smith, Executive Director, Interstate Medical Licensure Compact Commission
and Timothy Terranova, Assistant Executive Director, State of Maine Board of Licensure in
Medicine address the Board and answered questions regarding the Interstate Medical
Licensure Compact (Compact).

Ms. Jacklin made a motion, seconded by Dr. Green, that the Board endorse the Compact
and recommends to the Department of Public Health that it submit a legislative proposal that
Connecticut join the Compact. The motion passed unanimously.

OFFICE OF LEGAL COMPLIANCE

A. Christopher Betz, M.D. - Petition No. 2019-807

Staff Attorney Linda Fazzina, Department of Public Health, presented a License Consent
Order in this matter. Respondent was present and was represented by Attorney Andrew
Wildstein.

Mr. McAnaney made a motion, seconded by Dr. Green, to approve the Consent Order which
imposes a reprimand and a $1000.00 civil penalty.

During discussion Dr. Wolf, Ms. Jacklin and Dr. Green spoke in opposition to the Consent
Order as written.

Following discussion, the Board voted to reject the Consent Order as proposed. Mr.
Kohlhepp abstained from the vote while Mr. McAnaney and Dr. London did not vote.

B. Othman El-Alami, M.D - Petition No. 2020-546

Staff Attorney Aden Baum, Department of Public Health, presented a Consent Order in this
matter. Attorney Richard Tynan was present on behalf of respondent.

Dr. Rissi made a motion, seconded by Ms. Rexford, to approve the Consent Order which
imposes a reprimand. The motion passed unanimously.

C. Alfred J. Ranieri MD - Petition No. 2019-1279

Staff Attorney Linda Fazzina, Department of Public Health, presented a Consent Order in
this matter. Respondent was not present and was not represented.

Dr. Green made a motion, seconded by Dr. Rissi, to approve the Consent Order which
imposes a $5000.00 civil penalty and a restriction from prescribing schedule 2, 3, 4 and 5
controlled substances.

During discussion Dr. Wolf and Dr. Rissi spoke in opposition to the Consent Order as
written.

Following discussion, the motion passed with all in favor except Ms. Rexford, Dr. Rissi and
Dr. Wolf who were opposed.

D. Syed U. Hadi, M.D. - Petition No. 2019-1163

Staff Attorney Joelle Newton, Department of Public Health, presented a Consent Order in
this matter. Attorney Joseph Rosenblum was present on behalf of respondent.

Mr. McAnaney made a motion, seconded by Dr. Wolf, to approve the Consent Order which
imposes a $5000.00 civil penalty.

Following discussion, the motion passed with all in favor except Ms. Jacklin who was
opposed.
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E. Waile Ramadan, MD, Petition No. 2019-810

Staff Attorney Joelle Newton, Department of Public Health, presented a Consent Order in
this matter. Attorney Edward Mayer was present with respondent.

Dr. Wolf made a motion, seconded by Dr. Yuan, to approve the Consent Order which
imposes a $5000.00 civil penalty.

Following discussion, the motion passed with all in favor except Ms. Jacklin who was
opposed.

VI. ADJOURNMENT
As there was no further business, the meeting was adjourned at 3:13 p.m.

Respectfully submitted,
Kathryn Emmett, Esq., Chairperson



The following minutes are draft minutes which are subject to revision, and which have not yet been adopted by the Board.

CONNECTICUT MEDICAL EXAMINING BOARD
MINUTES of February 2, 2022

The Connecticut Medical Examining Board held a Special Meeting on Wednesday, February 2, 2022 via
Microsoft TEAMS

BOARD MEMBERS PRESENT: Kathryn Emmett, Esq., Chairperson
Raymond Andrews, Jr., Esq
Allyson Duffy, MD
Robert Green, MD
Michele Jacklin
Joseph Kaliko, Esq
Marilyn Katz, MD
William C. Kohlhepp, DHSc, PA-C
Edward McAnaney, Esq.

Jean Rexford
Daniel Rissi, MD
Harold Sauer. MD
C. Steven Wolf, MD
Peter Zeman, MD

BOARD MEMBERS ABSENT: Brimal Patel, MD
Marie C. Eugene, DO
Shawn London, MD
David Schwindt, MD
Andrew Yuan, DO

Ms. Emmett called the meeting to order at 8:00 a.m. All participants were present via Microsoft TEAMS.

NEW BUSINESS

Nami Bayan, MD — Petition No. 2020-1053 - Respondent Petition for Reconsideration

Dr. Bayan was present but was not represented by counsel. Staff Attorney Diane Wilan was present for
the Department of Public Health. Assistant Attorney General Kerry Colson was present to provide
counsel to the Board.

Dr. Bayan addressed the Board regarding his petition for reconsideration of a December 21, 2021
Memorandum of Decision revoking his license to practice as a physician in the State of Connecticut due
to failure to comply with the terms of probation set forth in an April 16, 2019 Memorandum of Decision.
Attorney Wilan provided the Department of Public Health’s objection to Dr, Bayan’s petition.

Following argument by Dr. Bayan and Attorney Wilan Mr. Kohlhepp made a motion seconded by Mr.
McAnaney to approve Dr. Bayan’s petition.

During discussion, Assistant Attorney General Colson provided background information regarding a
proceeding which resulted in the April 16, 2019 Memorandum of Decision.

Following discussion, the motion to approve Dr. Bayan’s petition for reconsideration failed. All Board
members, with the exception of Dr. Green and Dr. Wolf who recused themselves, voted against approval
of Dr. Bayan’s petition.

ADJOURNMENT
The meeting was adjourned at 8:47 a.m. on a motion by Mr. McAnaney seconded by Mr. Kohlhepp.

Respectfully submitted,
Kathryn Emmett, Esq., Chairperson
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FEDERATION OF
STATE MEDICAL BOARDS

Physician Sexual Misconduct

Report and Recommendations of the FSMB Workgroup on Physician Sexual Misconduct

Adopted as policy by the Federation of State Medical Boards
May 2020

01 1- Introduction and Workaroup Ct

The relationship between a physician and patient is inherently imbalanced. The knowledge, skills
and training statutorily required of all physicians puts them in a position of power in relation to
the patient. The patient, in turn, often enters the therapeutic relationship from a position of
vulnerability due to illness, suffering, and a need to divulge deeply personal information and
subject themselves to intimate physical examination. This vulnerability is further heightened in
light of the patient’s trust in their physician, who has been granted the power to deliver care,
prescribe needed treatment and refer for appropriate specialty consultation.

It is critical that physicians act in a manner that promotes mutual trust with patients to enable the
delivery of quality health care. When there is a violation of that relationship through sexual
misconduct, such behavior and actions can have a profound, enduring and traumatic impact on
the individual being exploited, their family, the public at large, and the medical profession as a
whole. Properly and effectively addressing sexual misconduct by physicians through sensible
standards and expectations of professionalism, including preventive education, as well as
through meaningful disciplinary action and law enforcement when required, is therefore a
paradigmatic expression of self-regulation and its more modern iteration, shared regulation.

In May of 2017, Patricia King, M.D., PhD., Chair at the time of the Federation of State Medical
Boards (FSMB), created and led a Workgroup on Physician Sexual Misconduct (hereafter
referred to as “the Workgroup™), and charged its members with 1) collecting and reviewing
available disciplinary data, including incidence and spectrum of severity of behaviors and
sanctions, related to sexual misconduct; 2) identifying and evaluating barriers to reporting sexual
misconduct to state medical boards, including, but not limited to, the impact of state
confidentiality laws, state administrative codes and procedures, investigative procedures, and
cooperation with law enforcement on the reporting and prosecution/adjudication of sexual
misconduct; 3) evaluating the impact of state medical board public outreach on reporting; 4)
reviewing the FSMB’s 2006 policy statement, Addressing Sexual Boundaries: Guidelines for
State Medical Boards, and revising, amending or replacing it, as appropriate; and 5) assessing
the prevalence of sexual boundary/harassment training in undergraduate and graduate medical
education and developing recommendations and/or resources to address gaps.

In carrying out its charge, the Workgroup adopted a broad lens with which to scrutinize not only
the current practices of state medical boards and other professional regulatory authorities in the
United States and abroad, but also elements of professional culture within American medicine,
including notions of professionalism, expectations related to reporting instances of misconduct or



impropriety, evolving public expectations of the medical profession, and the impact of trauma on
survivors of sexual misconduct. In analyzing these issues, the Workgroup benefited
tremendously from discussions with several of the FSMB’s partner organizations and
stakeholders that also have a role in addressing the issue of physician sexual misconduct. The
Workgroup extends its thanks, in particular, to the American Association of Colleges of
Osteopathic Medicine (AACOM), Association of American Medical Colleges (AAMC), Student
Osteopathic Medical Association (SOMA), Australian Health Practitioner Regulation Agency
(AHPRA), American Medical Association (AMA), American Medical Women’s Association
(AMWA), American Osteopathic Association (AOA), Council of Medical Specialty Societies
(CMSS), Federation of Medical Regulatory Authorities of Canada (FMRAC), Federation of
State Physician Health Programs (FSPHP), several provincial medical regulatory colleges from
Canada, subject matter experts from Justice3D, PBI Education, and additional physician experts,
and especially the victim and survivor advocates who bravely shared their experiences with
Workgroup members. This report has been enriched by these partners’ valuable contributions.

A call for cultural change

The Workgroup acknowledged the importance of the environment and culture, from medical
school to practice, for the development of and commitment to positive professional values and
behaviors in medicine. In this regard, the Workgroup also acknowledged the existence of several
highly problematic aspects of sexual misconduct in medical education and practice, many of
which permeate the prevailing culture of medicine and self-regulation. The National Academies
of Sciences report that organizational culture plays a primary role in enabling harassment and
that sexually harassing behaviors are not typically isolated incidents.1 Medical students and
trainees who are subjected to environments in which harassment is accepted suffer not only as
victims, but may also be undermined in their educational and professional attainment, resulting
in loss of talent for the profession. To the extent that a culture that is permissive of sexual
harassment results in perceived license to engage in such conduct oneself, patients are ultimately
put at risk of dire consequences. Permissive environments could also reduce the likelihood that
bystanders will feel responsibility to report misconduct.

Beyond the many instances, both reported and unreported, of sexual assault and boundary
violations, concerns about sexual misconduct in medicine include various aspects of the
investigative and adjudicatory processes designed to address them; the professional
responsibility of health care practitioners to report suspected instances of sexual misconduct and
patient harm; variation in state medical board policies and processes, as well as in state laws;
transparency of state medical board processes and actions; a widespread need for education and
training among medical regulators, board investigators, attorneys, and law enforcement
personnel about trauma and how it might impact complainant accounts and the investigative
process; and challenges posed for decisions about re-entry to practice and remediation.

This report summarizes these problematic elements so that they may be more widely appreciated,
while offering potential solutions and strategies for state medical boards to consider for their

1 National Academies of Sciences, Engineering, and Medicine. 2018. Sexual Harassment of Women: Climate,
Culture, and Consequences in Academic Sciences, Engineering, and Medicine. Washington, DC: The National
Academies Press. doi: https://doi.org/10.17226/24994.



jurisdictions. It aspires to provide best practice recommendations and highlight existing
strategies and available tools to allow boards, including board members, executive directors,
staff, and attorneys, to best protect the public while working within their established frameworks
and resources. The report also advocates for an educational focus to change and improve
culture, awareness, and behaviors across the continuum of medical education and practice, so as
to improve care for and protection of patients.

0. 2: Princil

The analysis in this report is informed by the following principles:

e Trust: The physician-patient relationship is built upon trust, understood as a confident
belief on the part of the patient in the moral character and competence of their physician.2
In order to safeguard this trust, the physician must act and make treatment decisions that
are in the best interests of the patient at all times.

e Professionalism: The avoidance of sexual relationships with patients has been a principle
of professionalism since at least the time of Hippocrates. Professional expectations still
dictate today that sexual contact or harassment of any sort between a physician and
patient is unacceptable.

e Fairness: The principle of fairness applies to victims (also sometimes described as
survivors) of sexual misconduct, who must be granted fair treatment throughout the
regulatory process and be afforded opportunities to seek justice for wrongful conduct
committed against them. Fairness also applies to physicians who are subjects of
complaints in that they must be granted due process in investigative and adjudicatory
processes; proportionality should be considered in disciplinary actions.

e Transparency: The actions and processes of state medical boards are designed in the
public interest to regulate the medical profession and protect patients from harm. As
such, the public has a right to information about these processes and the bases of
regulatory decisions.

Section 3: Terminology:
Sexual Misconduct:

For the purposes of this report, physician sexual misconduct is understood as behavior that
exploits the physician-patient relationship in a sexual way. Sexual behavior between a physician
and a patient is never diagnostic or therapeutic. This behavior may be verbal or physical, can
occur in person or virtually,s and may include expressions of thoughts and feelings or gestures
that are of a sexual nature or that a patient or surrogates may reasonably construe as sexual.
Hereinafter, the term “patient” includes the patient and/or patient surrogate.

2 Beauchamp T and Childress J., (2001) Principles of Biomedical Ethics, 5t ed., 34.

3 Federation of State Medical Boards, Social Media and Electronic Communication, 2019.

4 Surrogates are those individuals closely involved in patients’ medical decision-making and care and include
spouses or partners, parents, guardians, and/or other individuals involved in the care of and/or decision-making for
the patient.



Physician sexual misconduct often takes place along a continuum of escalating severity. This
continuum comprises a variety of behaviors, sometimes beginning with “grooming” behaviors
which may not necessarily constitute misconduct on their own, but are precursors to other, more
severe violations. Grooming behaviors may include gift-giving, special treatment, sharing of
personal information or other acts or expressions that are meant to gain a patient’s trust and
acquiescence to subsequent abuse.s When the patient is a child, adolescent or teenager, the
patient’s parents may also be groomed to gauge whether an opportunity for sexual abuse exists.

More severe forms of misconduct include sexually inappropriate or improper gestures or
language that are seductive, sexually suggestive, disrespectful of patient privacy, or sexually
demeaning to a patient. These may not necessarily involve physical contact, but can have the
effect of embarrassing, shaming, humiliating or demeaning the patient. Instances of such sexual
impropriety can take place in person, online, by mail, by phone, and through texting.

Additional examples of sexual misconduct involve physical contact, such as performing an
intimate examination on a patient with or without gloves and without clinical justification or
explanation of its necessity, and without obtaining informed consent.

The severity of sexual misconduct increases when physical contact takes place between a
physician and patient and is explicitly sexual or may be reasonably interpreted as sexual, even if
initiated by the patient. So-called “romantic” behavior between a physician and a patient is never
appropriate, regardless of the appearance of consent on the part of the patient. Such behavior
would at least constitute grooming, depending on the nature of the behavior, if not actual sexual
misconduct, and should be labeled as such.

The term “sexual assault” refers to any type of sexual activity or contact without consent (such as
through physical force, threats of force, coercion, manipulation, imposition of power, etc., or
circumstances where a person lacks the capacity to provide consent due to age or other
circumstances) and may be used in investigations where there is a need to emphasize the severity
of the misconduct and related trauma. Sexual assault is a criminal or civil violation and should
typically be handled in concert with law enforcement. Sexual assault should be reported to law
enforcement immediately, except in cases where reporting would contravene the wishes of an
adult complainant and non-reporting in such an instance is permitted by applicable state law.

While the legal term “sexual boundary violation” is a way of denoting the breach of an
imaginary line that exists between the doctor and patient or surrogate, and is commonly used in
medical regulatory discussions, the members of the Workgroup felt that it was an overly broad
term that may encompass everything from isolated instances of inappropriate communication to
sexual misconduct and outright sexual assault. Thus, this report avoids the term in favor of more
specific terms.

5 American Academy of Pediatrics “Protecting Children from Sexual Abuse by Health Care Providers,” Committee
on Child Abuse and Neglect, 2010-2011, Published in Pediatrics, August 2011, Vol. 128, Issue 2.



Trauma:

For the purposes of this report, the definition of trauma provided by the Substance Abuse and
Mental Health Services Administration (SAMHSA) is used:

“Individual trauma results from an event, series of events, or set of circumstances that is
experienced by an individual as physically or emotionally harmful or life threatening and that has
lasting adverse effects on the individual’s functioning and mental, physical, social, emotional, or
spiritual well-being.”’s

According to SAMHSA, “a program, organization, or system that is trauma-informed realizes
the widespread impact of trauma and understands potential paths for recovery; recognizes the
signs and symptoms of trauma in clients, families, staff, and others involved with the system; and
responds by fully integrating knowledge about trauma into policies, procedures, and practices,
and seeks to actively resist re-traumatization.”7

Patient:

A patient is understood as an individual with whom a physician is involved in a care and
treatment capacity within a legally defined and professional physician-patient relationship.

Physician:
While this report primarily addresses physician licensees, the content and recommendations

should be viewed as applying to all health professionals licensed by member boards of the
FSMB, as well as other members of the health care team, including medical students.

Communication and Patient Education

Communication between a physician and patient should occur throughout any examination or
procedure (provided the patient is not under general anesthetic during the procedure), including
conveying the medical necessity, what the examination or procedure will involve, any discomfort
the patient might experience, the benefits and risks, and any findings. This is especially
important during the performance of an intimate examination. This not only lays out the
parameters of the interaction for both parties; it may also help minimize the possibility that the
patient will misinterpret the physician’s actions.

6 Substance Abuse and Mental Health Services Administration. SAMHSA s Concept of Trauma and Guidance for a
Trauma-Informed Approach. HHS Publication No. (SMA) 14-4884. Rockville, MD: Substance Abuse and Mental
Health Services Administration, 2014,

7 Id. Emphasis added.



The use of educational resources to educate patients about what is normal and expected during
medical examinations and procedures is encouraged and should be provided by both physicians
and state medical boards.

Informed Consent and Shared Decision-Making

The informed consent process can be a useful way of helping a patient understand the intimate
nature of a proposed examination, as well as its medical necessity. The informed consent process
should include, at a minimum, an explanation, discussion, and comparison of treatment options
with the patient, including a discussion of any risks involved with proposed procedures; an
assessment of the patient’s values and preferences; arrival at a decision in partnership with the
patient; and an evaluation of the patient’s decision in partnership with the patient. This process
must be documented in the patient’s medical record.

Where possible, the consent process should take place well in advance of any procedure so that
the patient has an opportunity to consider the proposed procedure in the absence of competing
considerations about cancellation or rescheduling. Requiring decisions at the point of care puts
patients at a disadvantage because they may not have time to consider what is being proposed
and what it means for themselves and their values. However, it is recognized that obtaining
consent well in advance is not always possible for urgent, emergency, or same-day procedures.
The consent process should also include information about the effects of anaesthesia, including
the possibility of amnesia, because these can be particularly problematic with respect to sexual
misconduct. Use of understandable (lay, or common) language during the consent process is
essential.

In instances where a patient is unable to provide consent to a pelvic or otherwise intimate
examination due to the presence of anesthesia or for any other reason, an intimate examination
should only be performed when it is medically necessary. Intimate examinations must never be
performed for purely educational purposes when consent cannot be obtained.

_— lai 1

In order for state medical boards to effectively address instances of sexual misconduct, they must
have access to relevant information about licensees that have harmed or pose a significant risk of
harming patients. The complaints process and physicians’ professional duty to report instances of
sexual misconduct are therefore central to a regulatory board’s ability to protect patients.s

Complaints and Barriers to Complaints

It is essential for patients or their surrogates to be able to file complaints about their physicians to
state medical boards in order that licensees who pose a threat to patients may be investigated and
appropriate action taken. However, studies have estimated that sexual misconduct by physicians

s Additional reporting to entities other than state medical boards may also be warranted for purposes of patient
protection, including law enforcement, hospital or medical staff administration, and medical school or residency
program directors and supervisors.



is significantly under reported, and several challenges which may dissuade patients from filing
complaints must be overcome.s These include distrust in the ability or willingness of institutions
such as state medical boards, hospitals and other health care organizations to take action in
instances of sexual misconduct; fear of abandonment or retaliation by the physician; societal or
personal factors related to stigma, shame, embarrassment and not wanting to relive a traumatic
event; a lack of awareness about the role of state medical boards and how to file complaints; or
uncertainty that what has transpired is, indeed, unprofessional and unethical.

State medical boards can play an important role in providing clarity about the complaints process
by providing information to the public about the process itself and how, why, and when to file a
complaint. Recommended methods for optimizing the complaints process include:

e Providing the option to file complaints via multiple channels, including in writing, by
telephone, email, or through online forms

e Making the process accessible to patients with information about filing complaints that is
clearly posted on state medical board websites

e Ensuring that information about the complaints process is made available via translation
for complainants who do not speak English

State medical boards, the FSMB and its partner organizations representing medical specialties
whose members perform intimate examinations and procedures may also wish to provide
education for patients on topics such as:

The types of behavior that should be expected of physicians

Types of behavior that might warrant a complaint

What to do in the event that a physician’s actions make a patient uncomfortable
Circumstances that would warrant a report directly to law enforcement

State medical boards can also restore public trust and confidence in the complaints process by
demonstrating swift and appropriate action on verified complaints.

The ability to file a complaint anonymously may be especially important in instances of sexual
misconduct. The trauma and fear associated with sexual misconduct can pose barriers to
legitimate complaints, especially when anonymity is not granted. While the ability of
complainants to remain anonymous to the general public is recommended, complainant
anonymity to the state medical board may not be possible.

State medical boards should address complaints related to sexual misconduct as quickly as
possible for the benefit and protection of the complainant and other patients. Initial stages of
investigations should be expedited to determine whether there is a high likelihood of imminent
risk to the public, meriting steps to modify or cease practice while the investigation is completed.

9 Dubois J, et al. Sexual Violation of Patients by Physicians: A Mixed-Methods, Exploratory Analysis of 101 Cases.
Sexual Abuse 2019, Vol. 31(5) 503-523



State medical board staff and board investigators of administrative complaints are encouraged to
communicate frequently with complainants throughout the complaint and investigative processes
and to ask complainants about their preferred mode and frequency of communication, as well as
their expectations from the process. Where possible, boards should consider having a patient
liaison or navigator on staff who would be specially trained to provide one-on-one support to
complainants and their families.

Duty to Report

In a complaint-based medical regulatory system, it is imperative that state medical boards have
access to the information they require to effectively protect patients.10 In addition to a robust
complaints process, it is therefore essential that patients, physicians and everyone involved in
healthcare speak up whenever something unusual, unsafe or inappropriate occurs. All members
of the healthcare team, as well as institutions, including state medical boards, hospitals and
private medical clinics also have a legal as well as an ethical duty to report instances of sexual
misconduct and other serious patient safety issues and events. This duty extends beyond
physician-patient encounters to reporting inappropriate behavior in interactions with other
members of the healthcare team, and in the learning environment.

Early reporting of sexual misconduct is critical. This includes reporting of those forms of
misconduct at the less egregious end of the spectrum that fall under potential grooming
behaviors. Evidence indicates that less egregious violations that go unreported frequently lead to
more egregious ones. Less egregious acts and grooming behaviors are almost always committed
in private or after hours where they cannot be witnessed by parties external to the physician-
patient encounter and therefore go unreported. Early reporting is therefore one of the only ways
in which sexual misconduct with patients can be prevented from impacting more patients.

The ethical duty to report has proven insufficient in recent years, however, to provide the
information state medical boards must have to stop or prevent licensees from engaging in sexual
misconduct. There are likely several factors that inhibit reporting, including the corporatization
of medical practice, which has led many institutions to deal with instances of misconduct
internally. While corporatization increases accountability for many physicians and internal
processes may be effective in addressing some types of sexual misconduct, it can also cause
some institutions to neglect required reporting and the need for transparency. Physicians may
also avoid reporting because of the moral distress and discomfort some physicians feel when
asked to report their colleagues, and the impracticality of reporting where power dynamics exist
and where stakes are high for reporters.

Thus, rather than relying on professional or ethical duties alone, alternative strategies and
approaches should be considered. State medical boards should have the ability to levy fines
against institutions for failing to report instances of egregious conduct. While many boards
already have statutory ability to do so, they are reluctant to engage in legal proceedings with
hospitals or other institutions with far greater resources at their disposal. An ability to publicize
reasons for levying fines may also be helpful as the reputational risk to an institution could
provide added incentives to report.

10 Federation of State Medical Boards, Position Statement on Duty to Report, 2016.



Results of hospital and health system peer review processes should also be shared with state
medical boards when sexual misconduct is involved. This type of conduct is fundamentally
different from other types of peer review data related to performance and aimed at quality
improvement and, while still relevant to medical practice, should be subject to different rules
regarding reporting. Hospitals should also be required to report to state medical boards instances
where employed physicians have been dismissed or are forced to resign due to concerns related
to sexual misconduct.

Boards should have the authority to impose disciplinary action on licensees for failure to report.
Where such authority does not currently exist, legislative change may be sought.11 Language
used in state laws describing when reporting is mandatory varies and can include “actual
knowledge” of an event, “reasonable cause” to believe that an event occurred, “reasonable
belief,” “first-hand knowledge,” and “reasonable probability” (as distinguished from “mere
probability”).12 Despite the variance in language, the theme of reasonability runs throughout. If it
is reasonable to believe that misconduct occurred, this should be reported to the state medical
board and, in most instances, to law enforcement.

Reporting to Law Enforcement

There is variability in state laws that address when state medical boards are required to report
instances of sexual misconduct to law enforcement. Despite this variability, best practices dictate
that boards have a duty to report to law enforcement anytime they become aware of sexual
misconduct or instances of criminal behavior. When reporting requirements are unclear,
consultation with a board attorney is recommended, but boards are encouraged to err on the side
of reporting. Protocols and consensus can also be established in collaboration with law
enforcement to help clarify reporting requirements. This can also help to clarify circumstances
where law enforcement should report instances of physician sexual misconduct to state medical
boards.

In limited circumstances, boards may choose not to report to law enforcement. These may
involve less egregious forms of sexual misconduct such as inappropriate speech or include
circumstances where a complainant requests that law enforcement not be notified, as long as
there is no law establishing a mandatory reporting requirement. Wishes of complainants should
be respected in such circumstances, as victims may be at different stages of coming to terms with
the trauma they’ve experienced. However, reporting to law enforcement must occur for any
instance of child abuse, abuse of a minor, and abuse of a dependent adult, regardless of whether
the complainant wants reporting to occur. In any instance where reporting sexual misconduct to
law enforcement is considered, especially in instances where a decision is made not to report, a
clear rationale for the board’s decision should be documented. Boards can also facilitate the
reporting process for patients by offering assistance or educational resources about the reporting
process and relevant contact information.

11 Seg, e.g., N.C. Gen. Stat. § 90-5.4
12 Starr, Kristopher T Reporting a Physician Colleague for Unsafe Practice: What’s the Law?
Nursing2019: February 2016 - VVolume 46 - Issue 2 - p 14


https://journals.lww.com/nursing/toc/2016/02000

Cultivating Professionalism

Empowering physicians and physicians in training to report violations of professional standards
is essential given the barriers posed by the hierarchical structure of most health care
institutions.13 Those in a position to observe and report sexual misconduct should be protected
from retaliation and adverse consequences for medical school matriculation, training positions,
careers or promotions. Cultivating positive behavior through role modelling and establishing
clear guidance based on the values of the profession is the responsibility of multiple parties, not
the state medical board alone. A broader notion of professionalism should be adopted that goes
beyond expectations for acceptable conduct to include a duty to identify instances of risk or harm
to patients, thereby making non-reporting professionally unacceptable. Physicians who fail to
report known instances of sexual misconduct should be liable for sanction by their state medical
board for the breach of their professional duty to report.

Unscrupulous, frivolous or vexatious reporting motivated by competition or personal animus is
counterproductive to fulfilling this notion of professionalism and protecting the public, so should
be met with disciplinary action. Processes for reporting and complaints should be normalized by
making them a core component of medical professionalism, rather than a burdensome
responsibility that befalls particular unfortunate individuals. This may help physicians feel less
like investigators and more like responsible stewards of professional values. Those physicians
and other individuals who do report in good faith should be protected from retaliation through
whistleblower legislation and given the option to remain anonymous.

State Medical Board Authority

It is imperative that state medical boards have sufficient statutory authority to investigate
complaints and any reported allegations of sexual misconduct. State medical boards should place
a high priority on the investigation of complaints of sexual misconduct due to patient
vulnerability unique to such cases. The purpose of the investigation is to determine whether the
report can be substantiated in order to collect sufficient facts and information for the board to
make an informed decision as to how to proceed. If the state medical board’s investigation
indicates a reasonable probability that the physician has engaged in sexual misconduct, the state
medical board should exercise its authority to intervene and take appropriate action to ensure the
protection of the patient and the public at large.

Each complaint should be investigated and judged on its own merits. Where permitted by state
law, the investigation should include a review of previous complaints to identify any such
patterns of behavior, including malpractice claims and settlements. In the event that such patterns
are identified early in the investigation, or the physician has been the subject of sufficient
previous complaints to suggest a high likelihood that the physician presents a risk to future

13 Dubois J. et al. Preventing Egregious Ethical Violations in Medical Practice, Evidence-Informed
Recommendations from a Multidisciplinary Working Group. Journal of Medical Regulation 2018, VVol.104(4), 23-
3L



patients, or in the event of evidence supporting a single egregious misconduct event, the state
medical board should have the authority to impose terms or limitations, including suspension, on
the physician’s license prior to the completion of the investigation.

The investigation of all complaints involving sexual misconduct should include interviews with
the physician, complainant(s) and/or patient and/or patient surrogate. The investigation may
include an interview with a current or subsequent treating practitioner of the patient and/or
patient surrogate; colleagues, staff and other persons at the physician’s office or worksite; and
persons that the patient may have told of the misconduct. Physical evidence and police reports
can also be valuable in providing a more complete understanding of events.

In many states, a complaint may not be filed against a physician for an activity that occurred
beyond a certain time threshold in the past. There is a growing trend among state legislatures in
recent years to extend or remove the statute of limitations in cases of rape, sexual assault and
other forms of sexual misconduct. Given the impact that trauma can have on a victim of sexual
misconduct, the length of time that it may take to understand that a violation has occurred, to
come to terms with it, or be willing to relive the circumstances as part of the complaints process,
the members of the Workgroup feel that no limit should be placed on the amount of time that can
elapse between when an act of misconduct occurred and when a complaint can be filed.

Trauma-Informed Investigations

Because of the delicate nature of complaints of sexual misconduct and the potential trauma
associated with it, state medical boards should have special procedures in place for interviewing
and interacting with such complainants and adjudicating their cases. In cases involving trauma,
emotions may not appear to match the circumstances of the complaint, seemingly salient details
may be unreported or unknown to the complainant, and the description of events may not be
recounted in linear fashion. Symptoms of trauma may therefore be falsely interpreted as signs of
deception by board investigators or those adjudicating cases.

Professionals who are appropriately trained and certified in the area of sexual misconduct and
victim trauma should conduct the state medical board’s investigation and subsequent
intervention whenever possible. Best practices in this area suggest that board members and staff
should undergo specialized training in victim trauma. It is further recommended that all board
staff who work with complainants in cases involving sexual misconduct undergo this training to
develop an understanding of how complainants’ accounts in cases involving trauma can differ
from other types of cases. This can inform reasonable expectations on behalf of those
investigating and adjudicating these cases and help eliminate biases. The FSMB and state
medical boards should work to identify and ensure the availability of high-quality training in
trauma and a trauma-informed approach to investigations. While a greater understanding of
victim trauma is a priority, additional training in implicit bias related to gender, gender identity,
race, and ethnicity would also help ensure fair and comfortable processes for victims.

Where state medical boards have access to investigators of different genders, boards should seek
the complainant’s preference regarding the gender of investigators and assign them accordingly.
State medical boards should also allow inclusion of patient advocates in the interview process



and treat potential victims (survivors) with empathy, humanity, and in a manner that encourages
healing. Questioning of both complainants and physicians should take the form of an
information-gathering activity, not an aggressive cross-examination.

01 7- Comprehensive Evaluati

State medical boards regularly use diagnostic evaluations for health professionals who may have
a physical or mental impairment. Similarly, the use of diagnostic evaluations when handling a
complaint regarding sexual misconduct provides significant information that may not otherwise
be revealed during the initial phase of the investigation. A comprehensive evaluation may be
valuable to the board’s ability to assess future risk to patient safety.

A comprehensive evaluation is not meant to determine findings of fact. Rather, its purpose is to:

e assess and define the nature and scope of the physician’s behavior,

o identify any contributing illness, impairment, or underlying conditions that may have
predisposed the physician to engage in sexual misconduct or that might put future
patients at risk,

e assist in determining whether a longstanding maladaptive pattern of inappropriate
behavior exists, and

e make treatment recommendations if rehabilitative potential is established.

If its investigation reveals a high probability that sexual misconduct has occurred, the state
medical board should have the authority to order an evaluation of the physician and the physician
must be required to consent to the release to the board all information gathered as a result of the
evaluation. The evaluation of the physician follows the investigation/intervention process but
precedes a formal hearing.

The evaluation of a physician for sexual misconduct is complex and may require a
multidisciplinary approach. Where appropriate, it should also include conclusions about fitness
to practice.

Following investigation and evaluation (if appropriate), the state medical board should determine
whether sufficient evidence exists to proceed with formal charges against the physician. In most
jurisdictions, initiation of formal charges is public and will result in an administrative hearing
unless the matter is settled.

Initiation of Charges
In assessing whether sufficient evidence exists to support a finding that sexual misconduct has

occurred, corroboration of a patient’s testimony should not be required. Although establishing a
pattern of sexual misconduct may be significant, a single case is sufficient to proceed with a



formal hearing. State medical boards should have the authority to amend formal charges to
include additional complainants identified prior to the conclusion of the hearing process.

Open vs Closed Hearings

If state medical boards are required, by statute, to conduct all hearings in public, including cases
of sexual misconduct, many patients may be hesitant to come forward in a public forum and
relate the factual details of what occurred. State medical boards should have the statutory
authority to close the hearing during testimony which may reveal the identity of the patient.
Where closing a hearing is not possible, great care should be taken to deidentify any personally
identifying or sensitive information in transcripts and medical records. The decision to close the
hearing, in part or in full, should be at the discretion of the board. Neither the physician nor the
witness should control this decision. Boards should allow the patient the option of having
support persons available during both open and closed hearings.

Patient Confidentiality

Complaints regarding sexual misconduct are highly sensitive. Therefore, enhanced attention
must be given to protecting a patient’s identity, including during board discussion, so that
patients are not discouraged from coming forward with legitimate complaints against physicians.
State medical boards should have statutory authority to ensure nondisclosure of the patient’s
identity to the public. This authority should include the ability to delete from final public orders
any patient identifiable information.

Testimony

Sexual misconduct cases involve complex issues; therefore, state medical boards may consider
the use of one or more expert witnesses to fully develop the issues in question and to define
professional standards of care for the record. Additionally, the evaluating/treating physician or
mental health care practitioners providing assessment and/or treatment to the respondent
physician may be called as witnesses. The evaluating clinician may provide details of treatment,
diagnosis and prognosis, especially the level of insight and change by the practitioner. Also, a
current or subsequent treating practitioner of the patient, especially a mental health provider,
may be called as a witness. All these witnesses may provide insight into factors that led to the
alleged sexual misconduct, an opinion regarding the level of harm incurred by the patient, and
describe the physician’s rehabilitative potential and risk for recidivism.

Implicit Bias

In any case that comes before a state medical board, it is important for those responsible for
adjudicating the case to be mindful of any personal bias that may impact their review and
adjudication. Bias can be particularly strong where board members themselves have been victims
of sexual assault or have been subject to previous accusations regarding sexual misconduct. Bias
may even influence the decisions of state medical board members by virtue of their being



physicians themselves. Training about implicit bias is recommended for board members and staff
in order to help identify implicit bias and mitigate the impact it may have on their work.14

Diverse representation on state medical boards in terms of gender, age, and ethnicity is important
for ensuring balanced discussion and decisions. The inclusion of public members on state
medical boards can also contribute to the reduction of bias in adjudication, while also amplifying
the patient perspective through commitment to the priorities and interests of the public.1s In order
to ensure effective and meaningful participation from public members, appropriate orientation
and education about their role should occur.

i0.9: Discinli

State medical boards have a broad range of disciplinary responses available to them that are
designed to protect the public. Upon a finding of sexual misconduct, the board should take
appropriate action and impose one or more sanctions reflecting the severity of the conduct and
potential risk to patients. Essential elements of any board action include a list of mitigating and
aggravating factors, an explanation of the violation in plain language, clear and understandable
terms of the sanction, and an explanation of the consequences associated with non-compliance.

Findings of even a single case of sexual misconduct are often sufficiently egregious as to warrant
revocation of a physician’s medical license. Certain serious forms of unprofessional conduct
should presumptively provide the basis for revocation of a license in order to protect the public.
Misconduct in this class would include sexual assault, conduct amounting to crimes related to
sex, regardless of whether charged or convicted, or egregious acts of a sexual nature. State
medical boards should also consider revocation in instances where a physician has repeatedly
committed lesser acts, especially following remedial efforts.

In a limited set of instances, state medical boards may find that mitigating circumstances do exist
and, therefore, stay the revocation and institute terms and conditions of probation or other
practice limitations. If a physician is permitted to remain in practice and gender- or age-based
restrictions are used by state medical boards, consideration may also be given to coupling these
restrictions with additional regulatory interventions such as education, monitoring or other forms
of probation.

In determining an appropriate disciplinary response, the board should consider the factors listed
in Table 1.

14 Project Implicit, accessed November 13, 2019 at https://implicit harvard edu/implicit/
15 Johnson DA, Arnhart KL, Chaudhry HJ, Johnson DH, McMahon GT, The Role and Value of Public Members in
Health Care Regulatory Governance Acad Med, Vol. 94, No. 2 / February 2019
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Table 1: Considerations in determining appropriate disciplinary response

e Patient Harmas e Age and competence of patient

e Severity of impropriety or e Vulnerability of patient

inappropriate behavior
e Number of times behavior occurred
e Context within which impropriety

occurred e Number of patients involved
e Culpability of licensee e Period of time relationship existed
e Psychotherapeutic relationship e Evaluation/assessment results
e Existence of a physician-patient e Prior professional

relationship misconduct/disciplinary

history/malpractice
e Scope and depth of the physician-

patient relationship e Recommendations of
assessing/treating professional(s)
e Inappropriate termination of and/or state physician health program

physician-patient relationship
e Risk of reoffending

Boards should not routinely consider romantic involvement, patient initiation or patient consent
to be a legal defense. Sexual misconduct may still occur following the termination of a
physician-patient relationship, especially in long-standing relationships or ones that involve a
high degree of emotional dependence. Time elapsed between termination of the relationship is
insufficient in many contexts to determine that sexual contact is permissible. Other factors that
should be considered in assessing the permissibility of consensual sexual contact between
consenting adults following the termination of a physician-patient relationship can include
documentation of formal termination; transfer of the patient's care to another health care
provider; the length of time of the professional relationship; the extent to which the patient has
confided personal or private information to the physician; the nature of the patient's health
problem; and the degree of emotional dependence and vulnerability.17 Termination of a
physician-patient relationship for the purposes of allowing sexual contact to occur is
unacceptable and would still constitute sexual misconduct because of the trust, inherent power
imbalance between a physician and patient, and patient vulnerability that exist leading up to,
during and following the decision to terminate the relationship. Any consent to sexual or

16 Broadly understood as inclusive of physical and emotional harm, resulting distrust in the medical system and
avoidance of future medical treatment, and other related effects of trauma.
17 Washington Medical Commission, Guideline on Sexual Misconduct and Abuse, 2017.



romantic activity provided by a patient within the context of a physician-patient relationship or
immediately after its termination should be considered invalid.

Society’s values and beliefs evolve, and some individuals may be slower to abandon long-held
beliefs, even where these may be sexist or prejudiced in other ways. However, adherence to an
outdated set of generational values that has since been found to be unacceptable is not a reason to
overlook or excuse sexual misconduct.

The potential existence of a physician workforce shortage or maldistribution, or arguments
related to particular restrictions being tantamount to taking a physician “out of work™ should also
not be used as reasons for leniency or for allowing patients to remain in harm’s way. In cases
involving sexual misconduct, it is simply not true that unsafe or high-risk care is better than no
care at all. A single instance, let alone many instances, can cause an extremely high degree of
damage to individuals and the communities in which they reside. However, staying true to the
principle of proportionality also means considering the fact that some forms of discipline,
including public notifications, generate significant shame upon the disciplined physician. This
can compound the degree of severity of a disciplinary action and may be taken into consideration
by state medical boards where less egregious forms of sexual impropriety are involved.

Temporary or Interim Measures:

In the event that a state medical board decides to remove a licensee from practice or limit the
practice of a licensee as a temporary measure in order to reduce the risk of patient harm while an
investigation takes place, there are several different interim measures that can be used. Common
measures include an interim or summary suspension/cessation of practice, restrictions from
seeing patients of a certain age or gender, restrictions from seeing patients altogether, or the
mandatory use of a practice monitor (to be understood as distinct from a chaperone, as explained
below) for all patient encounters.

The appropriateness of age and gender-based interim restrictions should be considered carefully
before being imposed by state medical boards. Sexual misconduct often occurs for reasons
related to power, rather than because of a sexual attraction to a particular gender or age group,
thereby making these restrictions ineffective to protect patients in many cases.

Remediation

As discussed above, many forms of sexual misconduct and harmful actions that run against the
core values of medicine should appropriately result in revocation of licensure. However, there
may be some less egregious forms of sexual impropriety with mitigating circumstances for
which a physician may be provided the option of participating in a program of remediation to be
able to re-enter practice or have license limitations lifted following a review and elapse of an
appropriate period of time.

The decision to allow a physician who has committed an act of sexual misconduct the
opportunity to undergo a program of remediation with an end goal of potential license
reinstatement is difficult for boards to make. Boards are therefore encouraged to draw from the



professional resources that already exist in making determinations about remediation potential
and license reinstatement.

State medical boards should be mindful that not all physicians who have committed sexual
misconduct are capable of remediation. Reinstatement and monitoring in such a context would
therefore be inappropriate. For those who are considered for remediation, if at any point it
becomes clear that the physician presents a risk of reoffending or otherwise harming patients, the
remediation process should be abandoned, and reinstatement should not occur.

In determining whether remediation is feasible for a particular physician, state medical boards
may wish to make use of a risk stratification methodology that considers the severity of actions
committed, the mitigating and aggravating factors listed in section 9 above (Discipline), the
character of the physician, including insight and remorse demonstrated, as well as an
understanding of how their actions violated standards of professional ethics and state medical
practice acts, and the perceived likelihood that they may reoffend. The consequences to patients
and the general public of allowing a physician to engage in remediation and re-enter practice
after a finding of sexual misconduct should be considered, including any erosion of the public
trust in the medical profession and the role of state medical boards.

The goals of the remediation process should be clearly outlined, including expectations for
acceptable performance on the part of the physician. The process of remediation should take
place in-person (online or other forms of distance learning would not be sufficient), require full
disclosure of and relate to the physician’s offense(s) and be targeted to identified gaps in
understanding of their particular vulnerabilities and other risks for committing sexual
misconduct. As a condition of successful completion of a program of remediation, participants
should be required to articulate not only why their actions were wrong, but also how they arrived
at the point at which they were willing to commit them, and how they will guard against arriving
at such a point again. For this to occur, assessment and remediation partners must be provided
access to investigative information in order to properly tailor remedial education to the particular
context in which the misconduct occurred. Finally, state medical boards should be mindful that
remediation cannot typically be said to have “occurred” following successful completion of an
educational course. Rather, a longitudinal mechanism must be established for maintaining the
physician’s engagement in a process of coming to terms with their misconduct and avoiding the
circumstances that led to it. The longitudinal mechanism both demonstrates the physician’s
commitment to accountability and the effectiveness of a board’s monitoring reach.

The members of the Workgroup acknowledge that shortcomings exist in the current evidence
base regarding the effectiveness of remediation in instances of sexual misconduct. As noted
elsewhere in this report, recidivism is exceedingly difficult to study well. Recommendations
about the use of consistent terminology and improving the tracking of disciplined physicians will
contribute to understanding what kinds of remedial interventions are most appropriate and
effective in the context of sexual misconduct. Moreover, the Workgroup feels that further
research is needed in several other areas, such as group learning experiences, instruction in
victim empathy, remedial instruction with or without additional interventions, and identification
of subgroups of offenders who may be at higher risk of reoffending.



License Reinstatement/Removal of License Restriction(s)

In the event of license revocation, suspension, or license restriction, any petition for
reinstatement or removal of restriction should include the stipulation that a current assessment,
and if recommended, successful completion of treatment, be required prior to the medical
board’s consideration to assure the physician is competent to practice safely. Such assessment
may be obtained from the physician’s treating professionals, state physician health program
(PHP),18 or from an approved evaluation team as necessary to provide the board with adequate
information upon which to make a sound decision.

Transparency of board actions:

As state medical boards regulate the profession in the interest of the public, it is essential that
evolving public values and needs are factored into decisions about what information is made
publicly available. It has been made clear in academic publications and popular media, as well as
through the #MeToo and TimesUp movements that the public increasingly values transparency
regarding disciplinary actions imposed on physicians. It is likely that any action short of a
complete revocation of licensure will draw scrutiny from the public and popular media. Such
scrutiny can also be expected regarding decisions to reinstate a license or remove restrictions.
The public availability of sufficient facts to justify a regulatory decision and link it to a licensee’s
behavior and the context in which it occurred can help state medical boards to explain and justify
their decision.

The ability to disclose particular details of investigative findings and disciplinary actions is
limited by state statute in many jurisdictions. State medical boards are encouraged to convey this
fact to the public in order to protect the trust that patients have in boards, but also make efforts to
achieve legislative change, allowing them to publicize information that is in the public interest.
Where disclosure is possible, boards should select means for conveying information that will
optimally reach patients. This should include making information available on state medical
board websites and reporting to the FSMB Physician Data Center, thereby allowing for
disciplinary alerts to be sent to other jurisdictions in which the physician holds a license and
making information about disciplinary actions publicly available through FSMB’s docinfo.org
website, and the National Practitioner Data Bank. The use of private agreements or letters of
warning in cases involving sexual misconduct is inappropriate because of the importance of
disclosure for public protection and data sharing with other state medical boards or medical
regulatory authorities from other jurisdictions.

Boards should also consider additional means of communicating, such as through mobile phone
applications,19 notices in newspapers and other publications. Californiazo and Washington21 both

18 “A Physician Health Program (PHP) is a confidential resource for physicians, other licensed healthcare
professionals, or those in training suffering from addictive, psychiatric, medical, behavioral or other potentially
impairing conditions. PHPs coordinate effective detection, evaluation, treatment, and continuing care monitoring of
physicians with these conditions.” Source: Federation of State Physician Health Programs.

19 The Medical Board of California has launched a new mobile application allowing patients to receive updates
about their physician, including licensure status and practice location.

20 CA Bus and Prof Code §1007 (2018)

21 RCW 18.130.063



require that patients be notified of sexual misconduct license stipulations/restrictions at the time
of making an appointment and that the patient verify this notification. Other boards have
required licensees to obtain signatures from all patients in their care acknowledging their
awareness of an adjudication for professional sexual misconduct. Boards may wish to consider
whether these could be viable options in their states.

State medical boards are also encouraged to implement clear coding processes for board actions
that provide accurate descriptions of cases, and clearly link licensee behaviors to disciplinary
actions. Where sexual misconduct has occurred, the case should be labeled as such. A label of
“disruptive physician behavior” or even “boundary violation” is less helpful than the more
specific label of “sexual misconduct.” State medical boards and the FSMB should work together
to develop consistent terminology that allows a violation and the underlying causes of discipline
to be stated explicitly, thereby promoting greater understanding for the public and the state
medical boards, while also enabling the tracking of trends, frequencies, recidivism and the
impact of remedial measures.

Where particular actions on the part of the physician may not meet a threshold for disciplinary
action, but might nonetheless constitute grooming or other concerning behaviors, state medical
boards should consider ways in which to allow previously dismissed cases to be revisited during
subsequent cases, such as through non-disciplinary letters of education or concern which remain
on a licensee’s record. The ability to revisit previous cases involving seemingly minor events can
help identify patterns of behavior in a licensee and provide additional insight into whether a
licensee poses a risk to future patients.

Following a finding of sexual misconduct, if a license is not revoked or suspended, it is essential
that a state medical board establish appropriate monitoring of the physician and their continued
practice. Monitoring in the context of sexual misconduct occurs differently from monitoring
substance use disorders and the resources available to boards differ from state to state. Many
PHPs do not offer monitoring services for physicians who have faced disciplinary action because
of sexual misconduct and even where such monitoring by a PHP is possible, it is typically only
part of a way forward, rather than a solution on its own.22

For the purposes of this report, the members of the Workgroup understand the use of a
chaperone as an informal arrangement of impartial observation, typically initiated by physicians
themselves. A chaperone in this context is meant to protect the doctor in the event of a
complaint, although their presence may also offer comfort to the patient.2z The patient may
request that the chaperone not be present for any portion of the clinical encounter. The American
College of Obstetricians and Gynecologists (ACOG) has recently recommended that a chaperone
be present for all breast, genital, and rectal examinations because of the profoundly negative

22 Federation of State Physician Health Program Statement on Sexual Misconduct in the Medical Profession, May
2019.

23 Paterson, R. Independent review of the use of chaperones to protect patients in Australia, Commissioned by the
Medical Board of Australia and the Australian Health Practitioner Regulation Agency, February 2017.



effect of sexual misconduct on patients and the medical profession and the association between
misconduct and the absence of a chaperone.24

The Workgroup supports ACOG’s recommendation because of the potential added layer of
protection that an impartial third party brings, while acknowledging that the use of board-
mandated chaperones has been discontinued in some international jurisdictions and by particular
state medical boards, because of a belief that they merely provide the illusion of safety and may
therefore allow harmful behaviors to go unnoticed. There is risk of this occurring in instances
where a chaperone is untrained or uninformed about their role, is an employee or colleague of
the physician being monitored or does not adequately attend to their responsibilities. In order to
distinguish a chaperone in a less formal arrangement with a physician from one mandated by a
state medical board with established reporting requirements and formal training, the Workgroup
recommends referring to the latter individual as a “practice monitor.”

A practice monitor differs from a chaperone. We define a practice monitor as part of a formal
monitoring arrangement mandated by a state medical board, required at all patient encounters, or
all encounters with patients of a particular gender or age. The practice monitor’s primary
responsibility is to the state medical board and their presence in the clinical encounter is meant to
provide protection to the patient through observation and reporting. Costs associated with
employing a practice monitor are typically borne by the monitored physician, but practices may
vary across states. The patient must be informed that the practice monitor’s presence is required
as part of a practice restriction. As the practice monitor is mandated for all clinical encounters,
the patient may not request that the practice monitor not be present for any portion of the
encounter. If a patient is uncomfortable with the presence of a practice monitor, they will need to
seek care from a different physician. Patient supports (parents, family members, friends) may be
present during examinations but do not replace, nor can they be used in lieu of a board mandated
practice monitor.

While even this formal arrangement with a clearly defined role, training and direct reporting may
have limitations, the practice monitor may be a useful option for boards in certain specific
circumstances. In particular, in instances where there is insufficient evidence to remove a
physician from practice altogether, but significant risk is believed to be present, the opportunity
to mandate practice monitoring provides boards with an additional option, short of allowing a
potentially risky physician to return to independent practice. As such, when practice monitors are
implemented judiciously, the Workgroup believes that their use can enhance patient safety and
should therefore be considered by state medical boards.

Practice monitors should only be used if the following conditions have been met:
e The practice monitor has undergone formal training about their role, including their

primary responsibility and direct reporting relationship to the state medical board (as
opposed to the physician being monitored).

24 Sexual misconduct. ACOG Committee Opinion No. 796. American College of Obstetricians and Gynecologists.
Obstet Gynecol 2020;135:e43-50.



e Itis highly recommended that all practice monitors have clinical backgrounds. If they do
not, their training must include sufficient content about clinical encounters so they can be
knowledgeable about what is and is not appropriate as part of the monitored physician’s
clinical encounters with patients.

e The practice monitor should be approved by the state medical board and cannot be an
employee or colleague of the monitored physician that may introduce bias or otherwise
influence their abilities to serve as a practice monitor and report to the board or intervene
when necessary. Pre-existing contacts of any sort are discouraged, but where a previously
unknown contact is not available, the existing relationship should be disclosed. In some
states, practice monitors are required to be active licensees of another health profession as
it is felt that this reinforces their professional duty to report. When health professionals
serve as practice monitors, they should not have any past disciplinary history.

e The practice monitor has been trained in safe and appropriate ways of intervening during
a clinical encounter at any point where there is confidence of inappropriate behavior on
the part of the physician, the terms of the monitoring agreement are not being followed,
or a patient has been put at risk of harm.

e The practice monitor submits regular reports to the state medical board regarding the
monitored physician’s compliance with monitoring requirements and any additional
stipulations made in a board order.

e Where possible, state medical boards should consider establishing a panel of different
practice monitors that will rotate periodically among monitored physicians to ensure
monitor availability and that a collegial relationship does not develop between a practice
monitor and a monitored physician, unduly influencing the nature of the monitoring
relationship.

Monitoring should be individualized and based on the findings of the multidisciplinary
evaluation, and, as appropriate, subsequent treatment recommendations. If a diagnosis of
contributory mental/emotional illness, addiction, or sexual disorder has been established, the
monitoring of that physician should be the same as for any other mental impairment and state
medical boards are encouraged to work closely with their state physician health program as a
resource and support in monitoring. Conditions, which may also be used for other violations of
the medical practice act, may be imposed upon the physician. Examples are listed in Table 2.



Table 2: Possible Conditions of Practice Following a Finding of Sexual Misconduct

e Supervision of the physician in the workplace by a supervisory physician

e Requirement that practice monitors are always in attendance and sign the medical
record attesting to their attendance during examination or other patient interactions as
appropriate.2s

e Periodic on-site review by board investigator or physician health program staff if
indicated.

e Practice limitations as may be recommended by evaluator(s) and/or the state physicians
health program.

e Regular interviews with the board and/or state physician health program as required to
assess status of probation.

e Regular reports from a qualified and approved licensed practitioner, approved in
advance by the board, conducting any recommended counseling or treatment.

e Completion of a program in maintaining appropriate professional boundaries, which
shall be approved in advance of registration by the board.

Section 11- Ed .

Education and training about professional boundaries in general and physician sexual
misconduct in particular should be provided during medical school and residency, as well as
throughout practice as part of a physician’s efforts to remain current in their knowledge of
professional expectations.

State Medical Board Members and Staff

State medical boards and the FSMB should take a proactive stance to educate physicians, board
members and board staff about sexual misconduct and the effects of trauma. Members of state
medical boards and those responsible for adjudicating cases involving sexual misconduct can
also experience trauma. Education for dealing appropriately with traumatic elements of cases and
finding appropriate help and resources would also be valuable for board members.

25 Where a practice monitor does not have authority to make entries in a medical record, alternatives such as
handwriting and scanning the attestation should be considered.



Medical Education and Training

Education and training should include information about professionalism and the core values of
medicine; the nature of the physician-patient relationship, including the inherent power
imbalance and the foundational role of trust; acceptable behavior in clinical encounters; and
methods of reporting instances of sexual misconduct. For both medical schools and residency
programs, this education and training should also include tracking assessment across the
curriculum, identification of deficiencies in groups and individuals, remediation, and
reassessment for correction, appropriate self-care, and the potential for developing psychiatric
illness or addictive behaviors. Early identification of risk for sexual misconduct and
unprofessionalism is central to public protection and maintaining public trust.

Physicians

For practicing physicians, because of lack of education or awareness, physicians may encounter
situations in which they have unknowingly violated the medical practice act through boundary
transgressions and violations. A reduction in the frequency of physician sexual misconduct may
be achieved through education of physicians and the health care team. Engagement in accredited
continuing medical education that addresses professionalism, appropriate and acceptable
behavior, and methods for reporting sexual misconduct should be encouraged among physician
licensees and other members of the healthcare team.

Resources should also be made available to physicians to help them develop better insight into
their own behavior and its impact on others. These could include multi-source feedback and 360-
degree assessments, and self-inventories with follow-up education based on the results. As with
apology legislation, the use of these resources and the results from self-assessment or other
forms of assistance should not be used against physicians. Such resources would likely be used
more broadly if they came from specialty and professional societies, rather than from state
medical boards alone.

Cooperation and Collaboration

State medical boards should develop cooperative relationships with state physician health
programs, state medical associations, hospital medical staffs, other organized physician groups,
and medical schools and training programs to provide physicians and medical students with
educational information that promotes awareness of physician sexual misconduct. This
information should include a definition of physician sexual misconduct, what constitutes
appropriate physician-patient boundaries, how to identify and avoid common “grooming”
behaviors such as adjusting appointment timing to facilitate time alone with a particular patient,
contacting patients outside of clinical hours, or divulging personal information to a patient, and
the potential consequences to both the patient and the physician when professional boundaries
are not maintained. Physicians should be educated regarding the degree of harm patients
experience as a result of sexual misconduct.



Patients

Education for patients is also essential so that they may be better informed about what to expect
during a clinical encounter, what would constitute inappropriate behavior, and how to file a
complaint with their state medical board. Information about boundary issues, including physician
sexual misconduct, should be published in medical board newsletters and pamphlets. Media
contacts should be developed to provide information to the public. Efforts should also be made
by state medical boards and the FSMB to better educate the public about the existence and role
of state medical boards.

: _ : ati

The goal of this report is to provide state medical boards with best practice recommendations for
effectively addressing and preventing sexual misconduct with patients, surrogates and others by
physicians, while highlighting key issues and existing approaches.

The recommendations in this section include specific requests of individual entities, as well as
general ones that apply to multiple parties, including state medical boards, the FSMB and other
relevant stakeholders. The Workgroup felt strongly that effectively addressing physician sexual
misconduct requires widespread cultural and systemic changes that can only be accomplished
through shared efforts across the medical education and practice continuum.

Culture:

1. Across the continuum from medical education to practice, continue to eliminate
harassment and build culture that is supportive of professional behavior and does not
tolerate harassment of any type.

Transparency:

2. State medical boards should ensure that sufficient information is publicly available
(without breaching the privacy of complaints) to justify regulatory decisions and provide
sufficient rationale to support them.

3. State medical boards should implement clear coding processes for board actions that
provide accurate descriptions of behaviors underlying board disciplinary actions and
clearly link licensee behaviors to disciplinary actions.

4. State medical boards and the FSMB should work together to develop consistent
terminology for use in board actions that allows greater understanding for the public and
the state medical boards, while also enabling the tracking of trends, frequencies,
recidivism and the impact of remedial measures. These should support research and the
early identification of risk to patients.



5.

The means of conveying information to the public about medical regulatory processes,
including professional expectations, reporting and complaints processes, and available
resources should be carefully examined to ensure maximal reach and impact. Multiple
communication modalities should be considered.

Complaints:

6.

State medical boards are encouraged to provide easily accessible information, education
and clear guidance about how to file a complaint to the state medical board, and why
complaints are necessary for supporting effective regulation and safe patient care. The
FSMB and its partner organizations representing medical specialties whose members
perform intimate examinations and procedures should provide education to patients about
the types of behavior that can be expected of physicians, what types of behavior might
warrant a complaint, what to do in the event that actions on the part of a physician make a
patient uncomfortable, and circumstances that would warrant a report to law

enforcement.

State medical boards and board investigators of administrative complaints are encouraged
to communicate frequently with complainants throughout the complaint and investigative
process, according to the preferred mode and frequency of communication of the
complainant.

Complaints related to sexual misconduct should be addressed as quickly as possible given
their traumatic nature and to protect potential future victims.

State medical boards should have a specially trained patient liaison or navigator on staff
who is capable of providing one-on-one support to complainants and their families.

Reporting:

10.

11.

12.

13.

Institutions should be required by statute to report instances of egregious conduct to state
medical boards and be subject to fines levied by the state medical board, another
appropriate regulatory agency or the state attorney general for failing to report.

Results of hospital and health system peer review processes should be shared with state
medical boards when sexual misconduct is involved.

Hospitals should be required to report to state medical boards instances where employed
physicians have been dismissed or are forced to resign due to concerns related to sexual
misconduct.

Physicians who fail to report known instances of sexual misconduct should be liable for
sanction by their state medical board for the breach of their professional duty to report.



14.

15.

Unscrupulous, frivolous or vexatious reporting motivated by competition should be met
with disciplinary action.

Physicians and other individuals who report in good faith should be protected from
retaliation and given the option to remain anonymous.

Investigations:

16.

17.

18.

19.

20.

21.

22.

23.

24,

If the state medical board’s investigation indicates a reasonable probability that the
physician has engaged in sexual misconduct, the state medical board should exercise its
authority to intervene and take appropriate action to ensure the protection of the patient
and the public at large.

Where permitted by state law, investigations should include a review of previous
complaints to identify any patterns of behavior, including malpractice claims and
settlements.

State medical boards should have the authority to impose interim terms or limitations,
including suspension, on a physician’s license prior to the completion of an investigation.

Limits should not be placed on the length of time that can elapse between when an act of
alleged physician sexual misconduct occurred and when a complaint can be filed.

Investigators should use trauma-informed procedures when interviewing and interacting
with complainants alleging instances of sexual misconduct and adjudicating these cases.

State medical board members involved in sexual misconduct cases (either in investigation
or adjudication) and all board staff who work with complainants in cases involving
sexual misconduct should undergo training in the area of sexual misconduct, victim
trauma, and implicit bias.

Where possible, boards should seek the complainant’s preference regarding the gender of
investigators and assign them accordingly.

State medical boards should also allow inclusion of patient advocates in the interview
process.

The FSMB and state medical boards should work to identify and ensure the availability
of high-quality training in sexual trauma and a trauma-informed approach to
investigations.



25.

State medical boards should have the authority to order a comprehensive evaluation of
physicians where investigation reveals a high probability that sexual misconduct has
occurred.

Hearings:

26.

State medical boards should have statutory authority to ensure nondisclosure of the
patient’s identity to the public, including by closing hearings in part or in full, and
deleting any identifiable patient information from final public orders. Patient identity
must also be protected during board discussion.

<cipling:

217.

28.

29.

30.

31.

32.

Certain serious forms of unprofessional conduct should presumptively provide the basis
for revocation of a license in order to protect the public. Misconduct in this class would
include sexual assault, conduct amounting to crimes related to sex, regardless of whether
charged or convicted, or egregious acts of a sexual nature. State medical boards should
also consider revocation in instances where a physician has repeatedly committed lesser
acts, especially following remedial efforts.

Gender and age-based restrictions should only be used by boards where there is a high
degree of confidence that the physician is not at risk of reoffending.

Practice monitors should only be used as a means of protecting patients if the conditions
outlined in this report have been met, including appropriate training, reporting
relationship to the state medical board and lack of pre-existing relationship with the
monitored physician.

When considering remedial action after sexual misconduct, state medical boards should
employ a risk stratification model that also factors in risk of erosion of public trust in the
medical profession and medical regulation.

As part of remedial efforts, any partners in the assessment and remediation of physicians
should be provided access to investigative information in order to properly tailor remedial
education to the context in which the sexual misconduct occurred.

Following remedial activities, state medical boards should monitor physicians to ensure
that they avoid being in circumstances similar to those in which they engaged in sexual
misconduct.



33.

State medical boards should consider ways in which to allow pertinent information from
previously dismissed cases to be revisited during subsequent cases, such as through non-
disciplinary letters of concern or education which remain on a licensee’s record.

Education:

34.

35.

36.

37.

38.

Education and training about professional boundaries and physician sexual misconduct
should be provided during medical school and residency, as well as throughout practice
as part of a physician’s efforts to remain current in their knowledge of professional
expectations. This should include education about how to proceed with basic as well as
sensitive/intimate exams and the communication with the patients that is required as a
component of these exams. This education should be informed by members of the public,
as best possible.

State medical boards and the FSMB should provide education to physicians, board
members and board staff about sexual misconduct and the effects of trauma. This should
include resources to help physicians develop better insight into their own behavior and its
impacts on others. Resources and materials should be developed in collaboration with
state physician health programs, state medical associations, hospital medical staffs, other
organized physician groups, and medical schools and training programs.

As stated in Recommendation #6 regarding complaints, state medical boards are
encouraged to provide easily accessible information, education and clear guidance about
how to file a complaint to the state medical board, and why complaints are necessary for
supporting effective regulation and safe patient care. The FSMB and its partner
organizations representing medical specialties whose members perform intimate
examinations and procedures should provide education to patients about the types of
behavior that can be expected of physicians, what types of behavior might warrant a
complaint, what to do in the event that actions on the part of a physician make a patient
uncomfortable, and circumstances that would warrant a report to law enforcement.

The FSMB, state medical boards, medical schools, residency programs, and medical
specialty and professional societies should provide renewed education on professionalism
and the promotion of professional culture. A coordinated approach facilitated by ongoing
communication is recommended to ensure consistency of educational messaging and
content.

The FSMB should facilitate the adoption and operationalization of the recommendations
in this report by providing state medical boards with an abridged version of the report
which highlights key points and associates them with resources, model legislation, and
educational offerings.



Appendix A: Sample Resources

The following is a sample list of resources available to support greater understanding of
sexual misconduct, sexual boundaries, the impacts of trauma, and implicit bias. The FSMB
has not conducted an in-depth evaluation of individual resources, and inclusion herein does
not indicate, nor is it to be interpreted as, an endorsement or guarantee of quality. Further,
while some resources listed below are available free of charge, others are only accessible
through purchase.

1. Sexual misconduct, sexual/personal/professional boundaries:
AMA: Code of Medical Ethics: Sexual Boundaries
o Romantic or Sexual Relationships with Patients

Vanderbilt University Medical Center: Online CME Course: Hazardous Affairs —

O Fessional i
Vanderbilt University Medical Center: Boundary Violations Index

2. Trauma-related resources:

SAMHSA: J )
National Institute for the Cllnlcal Appllcatlon of Behaworal Medlcme l:lgw

Trauma Impacts Four Different Types of Memory

Frontiers in Psychiatry: Memory distortion for traumatic events: the role of
mental imagery

Government of Canada, Department of Justice: The Impact of Trauma on Adult
Sexual Assault Victims

National Institutes of Health: Trauma-Informed Medical Care: A CME

Western Massachusetts Training Consortium: Trauma Survivors in Medical and
Dental Settings

American Academy of Pediatrics: Adverse Childhood Experiences and the
Lifelong Consequences of Trauma

American Academy of Pediatrics: Protecting Physician Wellness: Working With
Children Affected by Traumatic Events

Public Health Agency of Canada: Handbook on Sensitive Practice for Health Care
Practitioners

Psychiatric Times: CME: Treating Complex Trauma Survivors

NHS Lanarkshire (Scotland): Trauma and the Brain (Video)

London Trauma Specialists: Brain Model of PTSD - Psychoeducation Video



https://www.ama-assn.org/delivering-care/ethics/romantic-or-sexual-relationships-patients
https://www.ama-assn.org/delivering-care/ethics/romantic-or-sexual-relationships-key-third-parties
https://www.ama-assn.org/delivering-care/ethics/sexual-harassment-practice-medicine
https://cme.ama-assn.org/Activity/5293437/Detail.aspx
https://aaos.org/contentassets/6507ec63e5ac4ea48375ad96d154daac/1208-sexual-misconduct.pdf
https://www.fsmb.org/siteassets/spex/pdfs/remedprog.pdf
https://www.ncmedboard.org/resources-information/professional-resources/laws-rules-position-statements/position-statements/guidelines_for_avoiding_misunderstandings_during_physical_examinations
https://www.ncmedboard.org/resources-information/professional-resources/laws-rules-position-statements/position-statements/guidelines_for_avoiding_misunderstandings_during_physical_examinations
https://www.uvm.edu/aaeo/mandatory-reporters-csas
https://vumc.cloud-cme.com/default.aspx?https://vumc.cloud-cme.com/default.aspx?EID=22455&P=3000&CaseID=93EID=22455&P=3000&CaseID=93
https://vumc.cloud-cme.com/default.aspx?https://vumc.cloud-cme.com/default.aspx?EID=22455&P=3000&CaseID=93EID=22455&P=3000&CaseID=93
https://cme.mc.vanderbilt.edu/sites/default/files/BVI%2025%20questions%281%29.pdf
https://store.samhsa.gov/system/files/sma14-4884.pdf
https://s3.amazonaws.com/nicabm-stealthseminar/Trauma2017/img/co/NICABM-InfoG-memory-systems.jpg
https://s3.amazonaws.com/nicabm-stealthseminar/Trauma2017/img/co/NICABM-InfoG-memory-systems.jpg
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4337233/pdf/fpsyt-06-00027.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4337233/pdf/fpsyt-06-00027.pdf
https://www.justice.gc.ca/eng/rp-pr/jr/trauma/p4.html
https://www.justice.gc.ca/eng/rp-pr/jr/trauma/p4.html
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4316735/pdf/nihms-617075.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4316735/pdf/nihms-617075.pdf
https://www.integration.samhsa.gov/clinical-practice/Trauma_Survivors_in_Medical_and_Dental_settings.pdf
https://www.integration.samhsa.gov/clinical-practice/Trauma_Survivors_in_Medical_and_Dental_settings.pdf
https://www.aap.org/en-us/Documents/ttb_aces_consequences.pdf
https://www.aap.org/en-us/Documents/ttb_aces_consequences.pdf
https://www.aap.org/en-us/Documents/ttb_physician_wellness.pdf
https://www.aap.org/en-us/Documents/ttb_physician_wellness.pdf
https://www.integration.samhsa.gov/clinical-practice/handbook-sensitivve-practices4healthcare.pdf
https://www.integration.samhsa.gov/clinical-practice/handbook-sensitivve-practices4healthcare.pdf
https://www.psychiatrictimes.com/cme/treating-complex-trauma-survivors
https://www.youtube.com/watch?v=4-tcKYx24aA
https://www.youtube.com/watch?v=yb1yBva3Xas

3. lmplLQII_bLaS
AAMC: Online Seminar: The Science of Unconscious Bias and What To Do
About it in the Search and Recruitment Process

e AAMC: Proceedings of the Diversity and Inclusion Innovation Forum:
. —— emi lici

« AAMC: Exploring Unconscious Bias in Academic Medicine (Video)

e ASME Medical Education: Non-conscious bias in medical decision making: what
can be done to reduce it?

. APHA: Pati hnici I I ¢ Patient_Physici o
During Medical Visits

« Institute for Healthcare Improvement: Achieving Health Equity: A Guide for

| R
. BMC Medlcal Educatlon Itammgjgueduce_LﬁB&Lelatad_bmaang

. Amerlcan Psychologlcal Assouatlon
affect patients' health care?

e Joint Commission: Implicit bias in health care

e Oregon Medical Board: Cultural Competency — A Practical Guide for Medical
Professionals

o StratisHealth: Implicit Bias in Health Care (Quiz)



https://surveys.aamc.org/se.ashx?s=7C7E87CB561EC358
https://surveys.aamc.org/se.ashx?s=7C7E87CB561EC358
https://store.aamc.org/downloadable/download/sample/sample_id/168/
https://store.aamc.org/downloadable/download/sample/sample_id/168/
https://www.youtube.com/watch?v=eadpfj3Br4c
https://onlinelibrary.wiley.com/doi/epdf/10.1111/j.1365-2923.2011.04026.x
https://onlinelibrary.wiley.com/doi/epdf/10.1111/j.1365-2923.2011.04026.x
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1448596/pdf/0942084.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1448596/pdf/0942084.pdf
https://wispqc.org/wp-content/uploads/IHIAchievingHealthEquityWhitePaper.pdf
https://wispqc.org/wp-content/uploads/IHIAchievingHealthEquityWhitePaper.pdf
http://ncmedr.org/wp-content/uploads/2019/09/Training-to-reduce-LGBTQ-related-bias-among-medical-nursing-and-dental-students-and-providers_a-systematic-review.pdf
http://ncmedr.org/wp-content/uploads/2019/09/Training-to-reduce-LGBTQ-related-bias-among-medical-nursing-and-dental-students-and-providers_a-systematic-review.pdf
https://www.apa.org/monitor/2019/03/ce-corner
https://www.apa.org/monitor/2019/03/ce-corner
https://www.jointcommission.org/assets/1/23/Quick_Safety_Issue_23_Apr_2016.pdf
https://www.oregon.gov/omb/Topics-of-Interest/Documents/CulturalCompetencyBooklet.pdf
https://www.oregon.gov/omb/Topics-of-Interest/Documents/CulturalCompetencyBooklet.pdf
https://www.cvent.com/surveys/Welcome.aspx?s=5f4bb751-dc19-421c-90a0-376c7d598913
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CONNECTICUT MEDICAL EXAMINING BOARD
CONSENT ORDER COVER SHEET

Respondent: Christopher Betz, D.O. Petition No. 2019-807

BIOGRAPHICAL INFORMATION:

Medical School: Lake Erie College of Osteopathic Medicine
Year of Graduation: 2009

07/01/2009-06/30/2010 Orthopedic Intern Peninsula Hospital North Shore, Far

Surgery Rockaway, NY
07/01/2010-02/29/2012 Orthopedic Resident  Peninsula Hospital North Shore, Far
Surgery Rockaway, NY
03/01/2012-7/1/2014 Orthopedic Resident  Plainview Hospital North Shore,
Surgery Plainview, NY
08/01/2014-08/01-2015 Sports Fellowship University of Massachusetts,
Medicine Worcester, MA

Current employment: Starling Orthopedics

License: 054049 Issued: 4/21/2015

Type of Practice: Sports Medicine and Orthopaedic Surgeon

Board Certification: American Osteopathic Board of Orthopaedic Surgery (October
2017)

Malpractice History: None reported.

Past History with DPH: None

Investigation Commenced: 7/19/2019

THIS CONSENT ORDER DISCIPLINE:

e Reprimand
e $5,000 Civil Penalty

DEPARTMENT SUMMARY OF THE CASE:

The Department’s Practitioner Licensing and Investigations Section opened this petition
after receiving a referral from the Department’s Facilities Licensing and Investigations
Section.

On or about September 14, 2018, respondent performed surgery on the left knee of
patient #1, when the right knee was the planned site. The Department alleges that
respondent’s care for patient #1 deviated from the standard of care in that he operated on
the wrong knee and/or he failed to follow the pre-incision time-out protocol and
independently verify the laterality of the procedure.



Dr. Betz has successfully completed continuing education coursework entitled:
Preventing Error and Near Misses in Surgery for Individuals and Teams

WILL THISRESULT INA REPORT TO THE N.P.D.B. BANK? Yes




STATE OF CONNECTICUT
DEPARTMENT OF PUBLIC HEALTH
HEALTHCARE QUALITY AND SAFETY BRANCH
CONNECTICUT MEDICAL EXAMINING BOARD

In re: Christopher Betz, D.O. Petition No. 2019-807

CONSENT ORDER

WHEREAS, Christopher Betz, D.O., of Cheshire, Connecticut (hereinafter "respondent”) has
been issued license number 054049 to practice as a physician and surgeon by the Department of
Public Health (hereinafter "the Department") pursuant to Chapter 370 of the General Statutes of

Connecticut, as amended; and,

WHEREAS, the Department alleges, and respondent denies, that:

1.  On or about September 14, 2018, respondent performed a surgery on the left knee
of Patient 1, when the right knee was the planned site in the pre-operative work-up
and documentation and radiology, and in Patient 1°s informed consent
documentation. Respondent’s care for Patient 1 on or about September 14, 2018,
deviated from the standard of care in one or more ways:
a.  he operated on the wrong knee; and/or
b. he failed to follow the pre-incision time-out protocol and independently verify
the laterality of the procedure.
2. The above described allegations constitute grounds for disciplinary action pursuant to the

General Statutes of Connecticut, §20-13c(4).

WHEREAS, respondent, in consideration of this Consent Order, has chosen not to contest the
above allegations of wrongdoing but, while admitting no guilt or wrongdoing nor admitting any
fact, agrees that for purposes of this or any future proceedings before the Connecticut Medical
Examining Board (hercinafter "the Board"), this Consent Order shall have the same effect as if
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proven and ordered after a full hearing held pursuant to §3 19a-10, 19a-14, and 20-13c of the

General Statutes of Connecticut.

WHEREAS, respondent has successfully completed continuing education coursework entitled:
Preventing Error and Near Misses in Surgery for Individuals and Teams.

NOW THEREFORE, pursuant to §§19a-14, 19a-17, and 20-13c of the General Statutes of

Connecticut, respondent hereby stipulates and agrees to the following:

1.  Respondent waives respondent’s right to a hearing on the merits of this matter.

2. Respondent’s license number 054409 to practice as a physician and surgeon in the State of
Connecticut is hereby reprimanded.

3. Respondent shall pay a civil penalty of five thousand dollars ($5,000.00) by certified or
cashier’s check payable to “Treasurer, State of Connecticut.” The check shall reference
the Petition Number on the face of the check and shall be payable at the time respondent
submits the executed Consent Order to the Department.

4.  Respondent shall comply with all state and federal statutes and regulations applicable to
respondent’s licensure.

5. This Consent Order is effective on the date this Consent Order is accepted and ordered by
the Board.

6. This Consent Order is a public document. Respondent understands and agrees that the
Department's allegations as contained in this Consent Order shall be deemed true in any
subsequent proceeding before the Board in which respondent’s compliance with this
Consent Order or with §20-13c of the General Statutes of Connecticut, as amended, isat
issue. Further, respondent understands that any discipline imposed by this Consent Order
shall be reported to the National Practitioner Data Bank maintained by the United States
Department of Health and Human Services, and that all disciplinary actions will appear on
respondent’s physician profile pursuant to Connecticut General Statutes 20-13].

7. This Consent Order and terms set forth herein are not subject to reconsideration, collateral
attack or judicial review under any form or in any forum. Respondent agrees that this
Consent Order shall not be subject to modification as a result of any claim that the terms
contained herein may result in action by third parties, including, but not limited to,
healthcare facilities and/or credentialing or licensure boards and respondent waives any

right to seek reconsideration or modification of this Consent Order pursuant to §4-181a of
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the General Statutes of Connecticut without the express consent and agreement of the
Department. Respondent assumes all responsibility for assessing such actions prior to the
execution of this document. Further, this Consent Order is not subject to appeal or review
under the provisions of Chapters 54 or 368a of the General Statutes of Connecticut,
provided that this stipulation shall not deprive respondent of any rights that respondent
may have under the laws of the State of Connecticut or of the United States.

8. This Consent Order is a revocable offer of settlement which may be modified by mutual
agreement or withdrawn by the Department at any time prior to its being executed by the
last signatory.

9. Respondent permits a representative of the Department to present this Consent Order and
the factual basis for this Consent Order to the Board. Respondent understands that the
Board has complete and final discretion as to whether this executed Consent Order is
approved or accepted. Respondent hereby waives any claim of error that could be raised
that is related to or arises during the course of the Board’s discussions regarding whether
to approve or reject this Consent Order and/or a member’s participation during this
process, through the Board member’s review or comments, including but not limited to
bias or reliance on evidence outside the administrative record if this matter proceeds to a
hearing on a statement of charges resulting in a proposed decision by the Board and/or a
panel of the Board and a final decision by the Board.

10. Respondent has consulted with his attorney prior to signing this document.

11. The execution of this document has no bearing on any criminal liability without the
written consent of the Director of the Medicaid Fraud Control Unit or the State’s
Attorney’s Office where the allegation occurred or Bureau Chief of the applicable unit in
the Chief State’s Attorney’s Office. The purpose of this Consent Order is to resolve the
pending administrative license disciplinary petition only and is not intended to affect any
civil or criminal liability or defense.

12.  This Consent Order embodies the entire agreement of the parties with respect to this case.
All previous communications or agreements regarding the subject matter of this consent
order, whether oral or written, between the parties are superseded unless expressly

incorporated herein or made a part hereof.
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I, Christopher Betz, D.O., have read the above Consent Order, and I stipulate and agree to the

terms as set forth therein. I further declare the execution of this Consent Order to be my free act

and deed. )
/’%

' Christopﬁgr Betz, D.O.

f—
Subscribed and sworn to before me this [ oL day of ] 25& Yilid ﬂﬁé 2022.
? |.EAH BERUBE '
% Notary Public, State of Connecticut
& My Commisgion Expires Aug. 31, 2025

hLah Bercbe

Notary Public or person authorized
by law to administer an oath or affirmation

- The above Consent Order having been presented to the duly appointed agent of the
Commissioner of the Department of Public Health on the I\;H h day of
d J’)I’I JIANS ,[r 2022, it is hereby accepted.

A O Bo—

Christian D. Andresen, M.P.H., Setion Chief
Practitioner Licensing and Investigations Section
Healthcare Quality Safety Branch

The above Consent Order having been presented to the duly appointed agent of the Connecticut

Medical Examining Board on the day of 2022, it is

hereby ordered and accepted.

Kathryn Emmett, Esq., Chairperson
Connecticut Medical Examining Board
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